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STATEMENT OF THE CASE
Nature of the Case
Charles T. McCulloch appeals, pro se, from the district court's order
summarily dismissing his petition for post-conviction relief.
Statement of Facts and Course of Proceedings
The Idaho Court of Appeals summarized the facts and procedural history
of the underlying criminal case as follows:
Charles Tyron McCulloch pied guilty to burglary. Idaho
Code § 18-1401. The district court sentenced McCulloch to a
unified term of ten years, with a minimum period of confinement of
five years and retained jurisdiction. Following the period of retained
jurisdiction, the district court relinquished jurisdiction. McCulloch
filed an Idaho Criminal Rule 35 motion, which the district court
denied. McCulloch appeal[ed] asserting that the district court
abused its discretion by imposing an excessive sentence,
relinquishing jurisdiction, and by denying his Rule 35 motion.
(R., p.91.) The court of appeals affirmed McCulloch's judgment and sentence
and the orders relinquishing jurisdiction and denying Rule 35 relief. (R., pp.9192.)
McCulloch filed a timely pro se petition for post-conviction relief alleging
both ineffective assistance of trial counsel and a violation of his due process
rights.

(R., pp.3-17.)

At McCulloch's request, the district court appointed

counsel to represent McCulloch in the post-conviction proceedings. (R., pp.1818-21, 28-31, 34-35.) Appointed counsel thereafter filed an amended petition
raising the following claims:
(a)
Petitioner had his right to procedural due process
violated when the court summarily relinquished jurisdiction in
August 2009 without a hearing; in fact, the staff at the North Idaho
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Correctional Institution (Cottonwood) assured Petitioner that he
would have an opportunity to be taken before the district court
sentencing judge to explain why the recommendation of
relinquishment was being made.
(b)
[McCulloch] was subjected to the ineffective
assistance of counsel through the Canyon County Public Defender
office, namely, the failure of Petitioner's public defender to provide
notice to Petitioner of the court relinquishing jurisdiction
[parenthetical notation omitted]; such failure to provide notice and
ineffective assistance denied Petitioner of his rights under the Sixth
Amendment to the U.S. Constitution, all of which contributed to the
denial of Petitioner's right to due process as guaranteed under both
the Fifth and Fourteen [sic] Amendments to the U.S. Constitution
and Article I, § 13 of the Idaho Constitution.
(c)
Because the court elected to relinquish jurisdiction
without a hearing, Petitioner did not have an opportunity to
personally address the issues raised in the Addendum to the PreSentence Investigation (APSI) written.
(R., pp.40-44.)
The state answered the amended petition and moved to summarily
dismiss it.

(R., pp.45-47, 93-99; see also pp.51-92 (affidavit and attached

documents in support of motion for summary dismissal).) After a hearing, the
district court granted the state's motion and dismissed the amended petition in its
entirety. (R., pp.110-11.) McCullochtimelyappealed. 1 (R., pp.112-16.)
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The district court appointed the State Appellate Public Defender (SAPD) to
represent McCulloch in this appeal. (R., pp.120-22.) However, the SAPD
subsequently withdrew from the representation of McCulloch based on its
inability, after a "thorough review" of the record, to "identify any viable issues for
appeal." (2/10/12 Motion For Leave To Withdraw And To Suspend The Briefing
Schedule (hereinafter "Motion"); 2/10/12 Memorandum In Support Of Motion;
2/10/12 Affidavit In Support Of Motion; 3/23/12 Order Granting Motion.)
McCulloch has proceeded in the appeal prose. (See Appellant's brief.)
2

ISSUE
McCulloch's opening brief does not contain an issue statement.
The state phrases the issue on appeal as:
Has McCulloch failed to show error in the summary dismissal of his
petition for post-conviction relief?
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ARGUMENT
McCulloch Has Failed To Show Error In The Summary Dismissal Of His PostConviction Petition

A

Introduction
McCulloch challenges the summary dismissal of his post-conviction

petition. (See generally Appellant's brief.) This Court should decline to consider
McCulloch's challenge because he has failed to identify any specific error by the
trial court and has not supported his appellate claims with argument and
authority. Alternatively, he has failed to establish that the district court erred in
summarily dismissing his petition.

B.

Standard Of Review
"On review of a dismissal of a post-conviction relief application without an

evidentiary hearing, this Court will determine whether a genuine issue of material
fact exists based on the pleadings, depositions and admissions together with any
affidavits on file." Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803
(2007) (citing Gilpin-Grubb v. State, 138 Idaho 76, 80, 57 P.3d 787, 791 (2002)).

C.

This Court Should Decline To Consider McCulloch's Appellate Claims
Because They Are Unsupported By Argument And Authority
It is well established in Idaho law that an appellate court will not consider

a claim of error that is not supported by both argument and citation to authority.
State v. Grazian, 144 Idaho 510, 518, 164 P.3d 790, 798 (2007); State v. Diaz,
144 Idaho 300, 303, 160 P.3d 739, 742 (2007); State v. Zichko, 129 Idaho 259,
263, 923 P.2d 966, 970 (1996) ("When issues on appeal are not supported by
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propositions of law, authority, or argument, they will not be considered."). It is
also well settled that the appellate court will not review actions of the district
court for which no error has been assigned and will not otherwise search the
record for errors.

State v. Hoisington, 104 Idaho 153, 159, 657 P.2d 17, 23

(1983).
McCulloch asks this Court to grant him relief from the district court's order
summarily dismissing his post-conviction petition, but he has failed to identify any
specific error by the district court, has failed to support any of his appellate
claims with citation to legal authority, and has offered virtually no appellate
argument. (See generally, Appellant's brief, pp.1-2.) Because McCulloch has
failed to identify any specific error or support his claims with argument and
authority, the claims are waived and must be disregarded.

D.

Even If This Court Considers The Merits Of McCulloch's Claims, He Has
Failed To Establish That The District Court Erred In Summarily Dismissing
His Petition
Idaho Code § 19-4906 authorizes summary dismissal of an application for

post-conviction relief in response to a party's motion or on the court's own
initiative.

"To withstand summary dismissal, a post-conviction applicant must

present evidence establishing a prima facie case as to each element of the
claims upon which the applicant bears the burden of proof." State v. Lovelace,
140 Idaho 53, 72, 90 P.3d 278, 297 (2003) (citing Pratt v. State, 134 Idaho 581,
583, 6 P.3d 831, 833 (2000)). Thus, a claim for post-conviction relief is subject
to summary dismissal pursuant to I.C. § 19-4906 "if the applicant's evidence
raises no genuine issue of material fact" as to each element of petitioner's
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claims. Workman v. State, 144 Idaho 518, 522, 164 P.3d 798, 802 (2007) (citing
I.C. § 19-4906(b), (c)); Lovelace, 140 Idaho at 72, 90 P.3d at 297. While a court
must accept a petitioner's unrebutted allegations as true, the court is not required
to accept either the applicant's mere conclusory allegations, unsupported by
admissible evidence, or the applicant's conclusions of law. Workman, 144 Idaho
at 522, 164 P.3d at 802 (citing Ferrier v. State, 135 Idaho 797, 799, 25 P.3d 110,
112 (2001 )). If the alleged facts, even if true, would not entitle the petitioner to
relief, the trial court is not required to conduct an evidentiary hearing prior to
dismissing the petition.

~

(citing Stuart v. State, 118 Idaho 865, 869, 801 P.2d

1216, 1220 (1990)). "Allegations contained in the application are insufficient for
the granting of relief when (1) they are clearly disproved by the record of the
original proceedings, or (2) do not justify relief as a matter of law."

~

McCulloch raised three claims in his amended post-conviction petition. In
his first and third claims, McCulloch alleged that the trial court violated his right to
due process by summarily relinquishing jurisdiction without affording him a
hearing to personally address the issues raised in the APSI.

(R., pp.41-42,

'il'il7(a) and (c).) The district court summarily dismissed these claims, ruling that
McCulloch did "not have a right to a retained jurisdiction review hearing." (R.,
p.110.)

The district court was correct.

It is well established that "the

constitutional protections required at sentencing are not applicable to the
retained jurisdiction program because sentencing occurs before the period of
retained jurisdiction, not when jurisdiction is relinquished."

State v. Coassolo,

136 Idaho 138, 142-43, 30 P.3d 293, 297-98 (2001). Because McCulloch had
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no constitutionally protected interest in being placed on probation following the
period of retained jurisdiction, Coassolo, 136 Idaho at 142-43, 30 P.3d at 297-98,
his due process rights were not even implicated, much less violated, by the
district court's decision to relinquish jurisdiction without a hearing. McCulloch's
first and third post-conviction claims fail as a matter of law.
McCulloch's second claim for relief alleged that trial counsel was
ineffective for not providing him notice that the district court had relinquished
jurisdiction.

(R., p.41, ,T7(b).) To overcome summary dismissal of this claim,

McCulloch was required to demonstrate that "(1) a material issue of fact exist[ed]
as to whether counsel's performance was deficient, and (2) a material issue of
fact exist[ed] as to whether the deficiency prejudiced [McCulloch's] case."
Baldwin v. State, 145 Idaho 148, 153-54, 177 P.3d 362, 367-68 (2008) (internal
citations omitted); see also Strickland v. Washington, 466 U.S. 668, 687-88
(1984) (a petitioner alleging ineffective assistance of counsel must show both
deficient performance and resulting prejudice).

The district court summarily

dismissed the claim, ruling that, even assuming trial counsel performed
deficiently by not personally notifying McCulloch of the trial court's decision to
relinquish jurisdiction, McCulloch failed to make a prima facie showing that he
was prejudiced by the alleged deficiency. (R., p.110; 4/4/11 Tr., p.22, L.7 - p.26,
L.1.) Specifically, the court found that McCulloch had actual notice of the court's
order relinquishing jurisdiction by August 28, 2009 - two weeks after jurisdiction
was relinquished - and, based on that notice, filed both a timely Rule 35 motion
and a timely appeal. (4/4/11 Tr., p.7, L.22 - p.8, L.21, p.23, L.20 - p.26, L.1.)
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The court's findings are both supported by the record and undisputed by
McCulloch on appeal.

(See R., pp.51-92.)

Because the record affirmatively

shows that McCulloch actually had timely notice of the court's order relinquishing
jurisdiction, any claim of prejudice based on the failure of his attorney to notify
him of that order necessarily fails.
McCulloch has failed to show any basis for reversal of the district court's
order summarily dismissing his petition for post-conviction relief.

CONCLUSION
The state respectfully requests that this Court affirm the district court's
order summarily dismissing McCulloch's petition for post-conviction relief.
DATED this 20th day of December 2012.

LORI A. FLEMING
Deputy Attorney Ge
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 20th day of December 2012, I caused
two true and correct copies of the foregoing BRIEF OF RESPONDENT to be
placed in the United States mail, postage prepaid, addressed to:
CHARLES TYRON MCCULLOCH
IDOC #69333
NCWC
1640 11th Ave N
Nampa, ID 83687
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